IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF PENNSYLVANI A

| NTERNATI ONAL ASSOCI ATI ON OF g
MACHI NI STS AND AEROSPACE WORKERS;

| NTERNATI ONAL ASSOCI ATI ON OF
MACHI NI STS AND AEROSPACE WORKERS )
DI STRI CT LODGE 141-M

Plaintiffs, i
V. ) Civil Action No.
03- 1496
US Al RWAYS, | NC., 3
Def endant . %

)

MEMORANDUM ORDER

This action arises froma | abor dispute between
plaintiffs International Association of Machinists and
Aer ospace Wirkers and International Association of Machinists
and Aerospace Workers District Lodge 141-M (coll ectively
referred to as the “I AM) and defendant US Airways, Inc. (“US
Air”) regarding US Air’s plan to subcontract out heavy
mai nt enance work on certain aircraft which the IAMclains is
strictly prohibited by the parties’ collective bargaining
agreenment (“CBA”). The IAMfiled the instant conpl aint
seeking injunctive relief, declaratory judgnment, and damages
and sinul taneously filed a notion for a tenporary restraining
order (“TRO') (Doc. No. 2) seeking inmrediate injunctive
relief. The | AM subsequently filed a notion for prelimnary
i njunction (Doc. No. 14) seeking essentially the sane
I njunctive relief sought in the motion for TRO. The court
held a hearing on the AMs notion for TRO on October 10,

2003. The parties did not present |ive testinony or other




evi dence at the hearing but agreed instead to rely on
affidavits and docunents already filed. The parties also
agreed that the court should consider the hearing as a final
hearing on the nmotion for prelimnary injunction which is now
ri pe for decision.

| . Backagr ound

Unl ess ot herwi se noted, the follow ng background facts
are not in dispute. The IAM and US Air have been parties to a
series of CBAs regul ated by the Railway Labor Act (“RLA"), 45
U.S.C. Sections 151 et seq. The current CBA is dated October
1995 with an anendabl e date of Decenmber 31, 2008. Article 2
of the CBA, titled “Scope of Agreenent,” provides at section
(B) that enployees of US Air represented by the | AM shal
performall of the follow ng work, “wherever perfornmed”:

t he maki ng, assenbling, erecting, dismantling, and
repairing of all machinery, nmechanical equipnent,
engi nes and notors of all description, including al
work involved in dismantling, overhauling,
repairing, fabricating, assenbling, welding, and
erecting all parts of airplanes, airplane engines,
avi oni cs eguipnent, el ectrical system heating
system hydraulic s%stenl and machi ne tool work in
connection therewith, including all maintenance,
construction and inspection work in and around all
shops, hangers, buildings, and including the
servicing, cleaning and polishing of airplanes and
parts thereof, and the servicing and handling of al
ground equi pnment performed in and about Conpany
shops, Mai ntenance bases, Aircraft Base Mai ntenance
bases, and Line Service stations.

CBA at Aff. of E. Allen Henmenway (Doc. No. 10) Ex. 1
(hereinafter cited as “CBA”) p. 6.

The CBA al so contains a “Letter of Clarification” of
Article 2(B) (referred to hereinafter as the “First

Clarification”) which provides as follows:
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(A) As aclarification of Article 2 (Scope of
Agreenment) of the Agreenment between [US Air] and the
[TAM, it is agreed that:

1. Section (B) of said Article 2 is recognized
by both parties as prohibiting the “farm ng
out” of the types of work specified in said

Section (B).

2. The intent of said Section (B) is that the
types of work specified therein (and in
Article 4 of the aforenenti oned Agreenent)
shall be acconplished by the enpl oyees of
[US Air], described in the said Article 4.

3. The preceding clarification shall apply to
the aforenmenti oned Agreement, and any and
all supplements thereto or nodifications
t hereof reached under the [RLA], as
amended, and shall be and remain in effect
until nodified by nmutual agreenment or until
a contradictory renegotiated Article 2 of
t he af orenenti oned Agreenment is nade
effective, whichever occurs first.

CBA at p. 99.

The only exceptions to the prohibition on “farm ng out”
any work covered by Article 2(B) are listed in another
clarification titled “Clarification of Article 2(B)” (referred
to hereinafter as the “Second Clarification”) which provides
in relevant part that “[i]t is not the Conpany’s intent to
perform schedul ed mai ntenance at | ocations other than US
Ai rways mai nt enance bases”, and that the Conpany nmay have work
performed by non-enpl oyees only in specifically described
circunstances. One type of work listed as an exception to the
subcontracting prohibition is described at section (G of the
Second Clarification, which states:

Types of work customarily contracted out, such as

parts and material which the Conpany coul d not be

expected to manufacture, such as engine and airfrane

parts, castings, cowings, seats, wheels and other

Items which are commonly manufactured as standard
itenms for the trade by vendors. Wrk subcontracted
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out to a vendor will be of the type that cannot be

manuf actured or repaired in-house bK exi sting

skill s/ equi pment or facilities of the Conpany.
CBA at p. 101.

US Air purchased several Airbus aircraft in 1998 to add
toits fleet of Boeing aircraft. Under US Air’s FAA-nmandat ed
mai nt enance program US Air nust performwhat is called an “S-
Check” on the Airbus aircraft every five years. An S-Check is
consi dered heavy nmmi ntenance work as it involves extensive
di sassenbling of the aircraft for a detailed inspection and
the maki ng of any necessary repairs. An S-Check takes
approxi mately fourteen days, during which tinme the aircraft
will be out of service.

Al t hough | AMrepresented enpl oyees of US Air have never
perfornmed an S-Check before, there is no dispute that they are
trained and fully qualified to performsuch work. These
enpl oyees have al ways perfornmed the same type of heavy
mai nt enance work on the conpany’s Boeing aircraft. Moreover
| AMrepresented enpl oyees have perforned all required
mai nt enance of the Airbus fleet to date, including |ess
i nvol ved A, B, and C-Checks. The quality of the work on S-
Checks is no different than previously perfornmed C-Checks;
there is sinply nore exposing of the physical skeleton of the
aircraft for inspection. Essentially all of the tooling and
equi pnment necessary to perform S-Checks is the sane as that
required to perform C-Checks.

The parties submtted conflicting affidavits and
decl arations as to the adequacy of the current facilities and

tooling to perform S-Checks and keep up with all other
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requi red mai nt enance work. The | AM contends that existing
facilities and tools are adequate whereas US Air clains they
are not. Ten Airbus aircraft are due for S-Checks between

Oct ober 2003 and January 2004. After the first ten are
conpl et ed, another seven Airbus aircraft will be due for an S-
Check beginning in Septenber 2004. In January 2005, US Air
must begin to perform S-Checks on its Airbus fleet on an
ongoi ng basi s.

Since the beginning of the parties’ collective bargaining
relationship in 1949, US Air has never subcontracted this type
of heavy mai ntenance work on any aircraft equipnment inits
fleet. Indeed, in collective bargaining negotiations between
the TIAMand US Air in 1999, US Air recognized that it did not
have the right to subcontract airfranme heavy mai nt enance work
During those negotiations, US Air sought to obtain that
subcontracting right fromthe | AM by proposing that it be
all owed to contract out heavy maintenance work, |like the S-
Check, on its Boeing aircraft then in need of such service.
The AM rejected that proposal

In the Spring of 2003, US Air indicated to the I AMthat
it was considering whether to subcontract the S-Checks on its
Airbus fleet. The |IAMresponded to US Air on August 4, 2003,

I ndicating that any attenpt to subcontract such work woul d be
a violation of the CBA and constitute a “maj or dispute” under
the RLA. US Air responded in turn on August 8, 2003

i ndicating that the dispute was a “m nor dispute” under the
RLA because the disagreenent involved a dispute over the

interpretation of Article 2 (Scope Clause) of the CBA and
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therefore required the issue to be arbitrated in accordance
with the RLA. US Air did not offer any interpretation of
Article 2, however, and further indicated that it had not
deci ded how t he upcom ng S-Checks would be handled. The | AM
subsequently refused to submt the dispute to arbitration

On October 6, 2003, US Air advised the IAMthat it was
contracting out the first ten Airbus aircraft S-Checks to
Si ngapore Technol ogi es Mobil e Aerospace Engi neering in Mbile,
Al abama. US Air also stated that certain | AMrepresented
enpl oyees woul d be sent to Alabama to train the
subcontractor’s enployees in US Air’s practices and procedures
for perform ng heavy mai ntenance work on the Airbus, including
gaining famliarity with the Airbus maintenance manual and
rel ated FAA guidelines. Two additional | AMrepresented
enpl oyees woul d be sent to Alabama to performquality
assurance work in connection with the subcontracting. The |AM
responded by filing the instant conplaint seeking a tenporary,
prelimnary and permanent injunction directing US Air to cease
and desi st the subcontracting of airframe heavy maintenance
work on the Airbus fleet and all other heavy mai ntenance work
covered by the CBA.
1. Analysis

A threshold issue the court nust decide is whether the
parties’ dispute is a “major” or “mnor” dispute under the
RLA. As we explain below, the court is w thout subject matter
jurisdiction to adjudicate a m nor dispute, in which case the
parties’ renedies are exclusively limted to the RLA. In a

maj or di spute, however, the court retains jurisdiction over
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the case and has the power to preserve the status quo as
required by the RLA, without the customary consideration of
irreparable harm Thus, even though a notion for prelimnary
injunction is what is currently before the court, it appears
that the factors customarily considered in deciding such a
notion, i.e., likelihood of success on the nerits, relative
harm and the public interest, are not relevant to the

determ nation of this threshold jurisdictional issue. 1ndeed,
if the court determ nes that the dispute is a major one, these
customary factors are inconsequential to the decision of

whet her to issue a status quo injunction.? Mor eover, neither
party cites any case where the court weighed the customary
prelimnary injunction factors when maki ng a maj or/ m nor

di spute determ nation or issuing a status quo injunction in
the case of a mmjor dispute. Still, both parties have
addressed these factors and we will consider themto ensure
that all potential issues are fully devel oped for appeal.

A. Maj or or M nor Di spute

As US Air correctly sets forth in its brief, this action

is governed by the RLA, the principle purpose of which is to

B See Rail way Labor Executives’ Ass'n v. National R R
Passenger Corp., 691 F. Supp. 1516, 1521 (D.D.C. 1988):

The question of whether a dispute is mjor or m nor
determ nes the extent to which a federal court may
become involved. If the dispute is major, the courts
have broad powers to enjoin unilateral action by
either side to preserve the status quo while
statutory settlement procedures go forward. Such an
I njunction may issue without regard to the usual

bal anci ng of the equities.
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avoid interruptions to comerce. See Detroit & T.S.L. Ry. V.

United Transp. Union, 396 U.S. 142 (1969). To achieve that

end, the RLA provides that air carriers and their enployees
are obligated “to exert every reasonable effort to nake and
mai ntain agreements . . . and to settle all disputes, whether
arising out of the application of such agreenent or otherw se,
in order to avoid any interruption to commerce or to the
operation of any carrier grow ng out of any dispute between
the carrier and the enployees thereof.” 45 U S.C. Section
152, First.

The role of the federal courts in enforcing this
obligation turns on whether the dispute is characterized as a
“maj or” or “mnor” dispute. Sinply put, the court is wthout
authority to issue an injunction or otherw se adjudicate a
“mnor” dispute and the parties’ renmedies are exclusively as
provided in the RLA. Not so, however, in a “mjor dispute”,
where the court has the power to preserve the status quo as
requi red by the RLA

A major dispute is one that involves efforts to nmake new

CBAs or to nodify existing ones. Elgin, J. & ER Co. v.

Burley, 325 U.S. 711, 722-723 (1945).2 For nmajor disputes, the

2 The terms “major” and “m nor” are not found within
the RLA. The Suprenme Court first used the
maj or/ m nor typology in the Burley decision. 1In
doi ng so, the Court adopted the nonmencl ature that
had devel oped within the railroad industry. See 325
U S at 723-28, 65 S.Ct. 1282. As the Court |ater
clarified in Consolidated Rail Corp. v. Railway
Labor Executives' Ass'n, 491 U S. 299, 305, 109
S.Ct. 2477, 105 L.Ed.2d 250 (1989), the designations
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RLA sets forth a detail ed negotiation and medi ati on process to
resol ve such conflicts between the carrier and the union. See
45 U. S.C. Sections 155 and 156. Although the parties are
ultimately free to exercise self-help, they nust nmaintain the
“status quo” until the negotiation and nedi ati on procedures

are exhaust ed. Detroit & T.S.L. Ry., 396 U S. at 150. In a

maj or di spute, the status quo requirenent both prevents the
union from striking and management from changi ng the rates of
pay, rules or working conditions related to the dispute. 1d.
at 153. “The district courts have subject-matter jurisdiction
to enjoin a violation of the status quo pending conpl etion of
t he required procedures, w thout the customary show ng of
irreparable injury.” Consolidated Rail Corp. v. Railway Labor

Executives’ Assoc., 491 U. S. 299, 303 (1989) (referred to

herei nafter as “Conrail”) (citation omtted).

M nor disputes, in contrast, are those which concern
grievances or matters, the resolution of which require the
Interpretation or application of existing CBAs. Elgin, 325
U.S. at 722-23. For mnor disputes, the RLA requires the
parties to submt the contract interpretation or application
i ssue to the appropriate adjustnment board for final and
bi nding arbitration. 45 U S.C. Section 153. The appropriate

adj ust ment board has excl usive jurisdiction over m nor

“maj or” and “m nor” are not to be understood as
reflecting the relative inportance of particul ar
| abor controversies.

| ndependent Assoc. of Continental Pilots v. Continental
Airlines, 155 F.3d 685, 690 n.4 (3d Cir. 1998).
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di sputes. Conrail, 491 U. S. at 304. As to any status quo
obligation, the Supreme Court has never recognized a general
statutory obligation on the part of an enployer to maintain
t he status quo pending the adjustnent board’ s decision on a
m nor dispute. Id.

The Supreme Court set forth the controlling standard for
di stingui shing between a maj or and m nor dispute in Conrail,
wherein the Court held that when an enpl oyer asserts a
contractual right to take a contested action, “the ensuing
di spute is mnor if the action is arguably justified by the
terms of the parties’ collective bargaining agreenent. \Were,
in contrast, the enployer’s clains are frivol ous or obviously
i nsubstantial, the dispute is mgjor.” 1d. at 307. The
asserted contractual right does not, however, have to be based
on an express provision of the CBA. The Court made it clear
t hat both express and inplied provisions of a CBA, based on
practice, usage and custom nay be consi dered when deci di ng
whet her an enployer’s action is arguably justified. [d. at

311; General Comm of Adjustnment, United Transp. Union, W M.

Ry. Co. v. CSX R R Corp., 893 F.2d 584, 591 (3d Cir. 1990)

(“I't is a well-established rule that the parties’ ‘practice,
usage and custom is very significant in interpreting the
agreenent, especially as it denonstrates a nutual
under st andi ng between the parties on a particular issue.”
(citing Conrail, 491 U.S. at 311)). The Court also commented
that “the formal demarcation between nmajor and m nor disputes
does not turn on a case-by-case determ nation of the

i nportance of the issue presented or the |ikelihood that it
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woul d pronpt the exercise of economc self-help.” 1d. at 305.
The Court further noted that the enployer’s burden in
establishing that a dispute is mnor is a light one. 1d. at

307; see United Transp. Union, 893 F.2d at 591 (“[I1]n close

cases, disputes are characterized as ‘mnor."")

In Conrail, the railroad did not rely on any express
provi sion of the parties’ CBA to justify the disputed action —
an increase in the incidents of enployee drug testing.

Conrail cited instead the parties’ practice, usage and custom
The Court did not further define the terns “arguably
justified,” “frivolous” or “obviously insubstantial.” The
Court considered instead the strengths of the parties’
argunents and ultimately concluded that Conrail had net its
burden of establishing that “its drug-testing practice is
arguably justified by the inplied terns of its collective-
bar gai ni ng agreenent” based on a | ong-standing practice of the
rail road having a general breadth of freedomin connection
with drug testing. 491 U S. at 320.

In the instant case, US Air does not argue that there is
any inplied right, based on past practices or custom to
subcontract S-Checks. Indeed, no inplied right argunent could
be made as such heavy nmai ntenance work has never been
subcontracted during the parties’ entire 54 year collective
bargai ning rel ationship. Instead, US Air relies solely on the
| ast sentence of section (G of the Second Clarification as
the basis for such authority. We find that US Air’s position
I's not arguably justified.

Article 2 of the CBA is extrenely broad and conprehensive
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inits coverage of work that must be perfornmed by | AM
represented enpl oyees and clearly includes S-Checks. The
First Clarification further highlights that subcontracting
wor k covered by Article 2, which includes S-Checks, is
strictly prohibited. US Air clainms that an exception to this
cl ear and unequi vocal prohibition can be found in the | ast
sentence of section (G . As previously noted, section (G of
t he Second Clarification provides an exception to Article 2's
coverage for “[t]ypes of work customarily contracted out

whi ch are commonly manufactured as standard itens for the
trade by vendors.” (enphasis added). The second, and | ast,
sentence of section (G states “[w ork subcontracted out to a
vendor will be of the type that cannot be manufactured or
repai red in-house by existing skills/equipment or facilities
of the Conmpany.” (enphasis added). This |ast sentence can
only be read as a clarification of the first sentence — that
only types of work customarily contracted out to vendors is an
exception to the prohibition on subcontracting set forth in
Article 2. W reach that conclusion with some confidence
based on the foll ow ng, undisputed facts:

(1) the longstandi ng and uninterrupted practice and custom

t hat heavy mai ntenance types of work such as an S-Check has
al ways been performed by | AMrepresented enpl oyees;?

(2) the fact that such work has al ways been considered wthin

3 Based on this | ong-standing practice, with no contrary
practice in the entire bargaining history, Conrail actually
supports the 1AM s argunment that US Air’s actions constitute
an attenpt to nodify the CBA and therefore constitutes a major
di spute.
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t he exclusive province of those enpl oyees under the CBA as

evi denced by the aforementioned history of the parties’
actions under the CBA;, and

(3) the fact that US Air recogni zed through bargai ning conduct
as late as 1999 that it had no right to subcontract such work,
even t hough section (G had been part of the CBA for many
years. Indeed, there can be no argunent that heavy

mai nt enance work |i ke the S-Check has been customarily
contracted out to vendors because there are no facts to
support such an argunent.

US Air’s parsing out of this |last sentence of section (G
for the proposition that it is to be read as a stand-al one
provi si on which allows the conpany to contract out any work
where there is a dispute as to whether there are adequate
facilities or tools to perform such work is not arguably
justified. Indeed, US Air could unilaterally void the entire
CBA based on such interpretation sinply by not providing | AM
represented enpl oyees with adequate facilities or tools to

performtheir work.4 Thus, US Air has not met its burden, as

4 The parties’ dispute as to whether there are existing
facilities and tools to adequately perform S-Checks is not
relevant to the determ nation of whether this case involves a
maj or or m nor dispute. W note, however, that the evidence
of record on the matter highlights another hole in US Air’s
position. The sentence US Air relies on states that work
subcontracted out to a vendor will be of a type that “cannot”
be manufactured or repaired in-house. Although the parties’
respective affidavits and declarations conflict as to the
adequacy of US Air’'s facilities and tooling to perform S-
Checks along with all other nmintenance obligations in the
nost optimal way, we do not gather fromUS Air’'s affidavits

t hat S-Checks could not be perfornmed with existing facilities
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i ght as that burden is, of establishing a m nor dispute. US
Air's attenpts to contract out S-Checks on its Airbus fleet is
not arguably justified by the CBA, particularly not by US
Air’s out of context reliance on the |ast sentence of section
(G of the Second Clarification which claimwe find to be

obvi ously insubstantial. Under the guise of a claimed dispute
about the neaning of |anguage in the CBA, US Air is attenpting
to remake or anmend the nobst el enental and consequenti al

provi sions of the CBA. W find, therefore, that the instant

di spute constitutes a major dispute under the RLA.®

B. Rel ati ve Harm and Public | nterest

Upon consideration of the verified conplaint, affidavits
and declarations submtted in the case, we find that
i mmedi ate, substantial and irreparable damges, injury or |oss
wll result to the  AM and the enpl oyees it represents before
a hearing on the request for a permanent injunction can be

had. |If the subcontracting activity violative of maintaining

and tools. Considered in the |light nost favorable to US Air,
the evidence indicates instead that the S-Checks can be
performed with existing facilities and tooling, just not in
the nost timely and cost efficient way.

5 The determ nati on of whether the dispute is major or
mnor is a question of lawin this case and the parties have
apparently submtted everything they deem necessary for the
court to make such determ nation. Neither side has indicated
t hat any additional information is needed for the court to
make a final decision on the matter. Thus, we are prepared
and intend to issue a final, not prelimnary, ruling on this
jurisdictional issue. As previously noted, however, we wl|
consi der the customary prelimnary injunction factors, one of
which is |ikelihood of success on the nerits. This factor is
establ i shed, given our finding that this is a major dispute.
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the status quo of | AMrepresented enpl oyees perform ng heavy
mai nt enance work, particularly S-Checks and US Air’s Airbus
fleet, is continued, the | AM and the enpl oyees they represent
will suffer job displacement and attendant incal cul able |oss
of income and inposition of econom c¢c and other hardship upon
thensel ves and their famlies and dependants, and the | AM wi ||
suffer loss of goodwi Il attendant to such | osses suffered by

t he enpl oyees. Further, the subcontracting in question wll
inflict needl ess, substantial and irreparable econom c harm
upon the general public, particularly in those areas
surrounding US Air’s hubs in Pittsburgh, Pennsylvania and
Charlotte, North Carolina, by w thdrawi ng substantial economc
activity and comrerce fromthose areas. W note that we are
not at all persuaded by US Air’s conclusory assertion that the
public will be substantially harmed by the potential of
cancelled flights. US Air has known for years of the
necessity for Airbus S-Checks at this precise tinme. Also, if
the prelimnary injunction is issued, the injury, if any, to
US Air, if a final judgnent is granted in its favor, wll be

i nconsequenti al when conpared with the | oss of hardship which
the AM the enployees they represent and the public w |
suffer if the order is not issued. Moreover, any such injury
suffered by US Air will be adequately indemified by a nom nal
bond.

For the foregoing reasons, |IT IS HEREBY ORDERED t hat
plaintiffs’ motion for TRO (Doc. No. 3) is DENI ED AS MOOT and

plaintiffs’ nmotion for a prelimnary injunction (Doc. No. 14)
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IS GRANTED. An appropriate order granting injunctive relief

will be entered.

SO ORDERED this 21 day of October, 2003.

79 i{mrj @W,ﬂ}_ﬁa

ROBERT ). CINBRICH
Unxted States Distriet Judpe
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CC:

M chael J. Heal ey
Heal ey & Hor nack
Law & Finance Buil di ng

Fifth Floor
Pittsburgh, PA 15219

Robert A. Bush

lra L. Cottlieb
Tayl or Roth Bush & Geffner

3500 West A ive Avenue
Bur bank, CA 91505

Davi d Nei gus
9000 Machi ni st Pl ace
Upper Marl boro, NMD 20772-2687

Si dney Zohn

Littler Mendel son

625 Liberty Avenue, 26'" Fl.
Pittsburgh, PA 15222

Thomas A. Jer man

O Mel veny & Meyers
1625 Eye Street, NW

Washi ngt on, DC 20006- 4001

Robert A. Siegel
O Mel veny & Meyers

400 South Hope Street, Suite 1500
Los Angel es, CA 90071-2899
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